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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SUE ANN DOLQUI ST,

Plaintiff, CIVIL ACTION
V. Case No. 03-2150-KHV-DJW
HEARTLAND PRESBYTERY,
etal.,

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court on Flantiff’s Motion to Compe Discovery (doc. 74). Pantiff
moves the Court for an Order seeking to compel Defendant Leawood Presbyterian Church (*Leawood
Presbyterian”) to produce Ky Weekley, and other representatives and witnesses under its control,* and
for these witnesses to answer deposition questions and reasonable follow-up questions regarding the
investigation of Plaintiff’s alegations of sexua harassment by a co-worker. Leawood Presbyterian
opposes the motion. For the reasons set forth below, the motion is granted.

l. Procedural History
Fantiff Sue Ann Dolquist brings slit againg defendants Heartland Presbytery (“Heartland”),

Leawood Presbyterianand John Miller dleging employment discrimination, harassment and retaliationon

'Aantiff’'s Motion indicates that pursuant to an agreement of counsd for Plaintiff and Leawood
Presbyterian, the same questions and follow-up on these questions were to be asked of many witnesses
testifying on behaf of Leawood Presbyterian.




account of sexinviolationof Title V11 of the Civil RightsAct of 1964 (“Title VI1"),? as amended, and state
law damsfor intentiond fallureto supervise, negligent inflictionof emotional distress, outrage, assault, and
battery. Paintiff, aformer pastor of Leawood Presbyterian, dlegesthat she was subjected to asexudly-
hogtile work environment by Leawood Presbyterian’s former choir director and church elder, who
dlegedly repeatedly made offensve, ingppropriate comments of a sexud nature, and engaged in other
conduct of asexud nature including kissng and touching Plantiff in an offensve manner. Plantiff further
dleges that Defendants failed to take prompt, effective, and remedia action and that the sexudly hodile
work environment continued throughout Plantiff’ s employment until she resgned.

During the course of discovery in this case, Plaintiff communicated her intent to depose severa
church members of Leawood Presbyterian who were involved with its internd investigation. Plaintiff
indicated that she intended to inquire into Leawood Presbyterian’s internd investigation and disciplinary
proceedings resulting from Plantiff’ scomplaints of sexua harassment. Counsdl for Leawood Presbyterian
informed Plaintiff that withrespect to the depositions of churchmembers, he was going toinstruct witnesses
not to answer any questions based upon a Firs Amendment privilege.

On January 12, 2004, Leawood Presbyterian filed its Motion for Protective Order seeking to
preclude Paintiff from deposing any of itschurchmembersbased upona Firs Amendment privilege. By
Memorandum and Order dated March 9, 2004, the Court denied without prejudice Leawood
Presbyterian’s Motion for Protective Order. In its decison, the Court held that the church autonomy

doctrine did not justify a blanket protective order precluding Paintiff from deposng Leawood

242 U.S.C. § 2000e et seq.




Presbyterian’s church members regarding its internd investigation and actions directly resulting from
Faintiff’s sexud harassment complaints. In so holding, the Court found that the information sought to be
discovered, information regarding Leawood Presbyterian’'s internd investigation and disciplinary
proceedings resulting fromPlantiff’ ssexua harassment clams, did notinvolveany rdigiousbdief, practice,
or concern. The Court’s Memorandum and Order permitted Rlaintiff to proceed with the depositions of
Leawood Presbyterian’s church members and instructed Plantiff to pose dl of the questions she intended
to ask.

Although the Court denied Leawood Presbyterian’s Motion for a blanket protective order, the
Court’s Memorandum and Order expresdy stated that Leawood Presbyterian could assert individual
objections to specific depositionquestions. Pursuant to the Court’s Memorandum and Order, Leawood
Presbyterian produced Ky Weekley for deposition on March 11 and 22, 2004. Mr. Weekley was the
moderator of the Adminidrative Commission over Leawood Presbyterian, which investigated the
circumstances surrounding Plaintiff’s decision to leave her position as pastor at Leawood Presbyterian.
At his deposition, Mr. Weekley tedtified that he is not employed by ether Leawood Presbyterian or
Heartland.®

During Mr. Weekley’ sdeposition, Plantiff’ scounsel asked questions directing at discovering what
investigation was conducted regarding Plantiff's dams of sexud harassment. Counsdl for Leawood
Presbyterian objected on the grounds that the questions violate the witness and Leawood Presbyterian’s

First Amendment privilege under the United States Congtitution, Section 7 of the Bill of Rights of the

SWeekley Dep. Tr. 28, lines 9-14, attached as Ex. A to Pl.’s Mot. to Compel Disc. (doc. 74).
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Kansas Condtitution, and the clergy-communicant privilege under K.SAA. 60-429 and federal common
law.

Fantiff hasnow filed her Motion to Compel Discovery seeking to compel Leawood Presbyterian
toproduceKy Weekley, and other representatives and witnesses under itscontrol, and for thesewitnesses
to answer depogition questions regarding what investigation was conducted, if any, into the sexud
harassment charges made by Rantiff. Specificaly, Plaintiff seeks to compe Mr. Weekley to answer to
the following deposition questions:

What specificdly did either Roger Harp or Pat McCldland tdl you in that telephone
conversation the week before the October the 7th of 2001 regarding the misconduct of

John Miller?*

What, if anything, did the Adminidrative Commisson do with thisinformation that these
women would not come forward?

Has anyone from the Committee on Ministry reported back as to the results of any
investigationinto the alegations of sexua harassment that Sue Dolquist made againgt John
Robinson?®

Wasthere ever any attempt madeto verify any of the charges made by Reverend Dolquist
and/or the other women againgt John Miller?”

What was John Miller’ sreaction to the alegations or the inquiry that was being made by
Roger Harp?®

“Weekley Dep. Tr. 26, lines 5-10.

SWeekley Dep. Tr. 41, lines 21-23.

*Weekley Dep. Tr. 64, lines 14-18.

"Weekley Dep. Tr. 133, lines 14-17, attached as Ex. B to Pl.’s Mot. to Compel Disc. (doc. 74).

8Weekley Dep. Tr. 137, lines 9-11.




Y ousad that M. John Robinsonwas dso involved in some attempit to verify or investigate
the charges made by Reverend Dolquist or other women againgt John Miller. Wheat did
he do?

Were the Council Recommendations to Heartland Presbytery ever followed through?'°

Isn't it true, that you persondly spoke out againg these recommendations that are in
Exhibit 4 [duly 16, 2002 Heartland Presbytery Council Agenda] 7'

In its response to the Motion to Compel Discovery, Leawood Presbyterian contends that the
“minigerid exception,” with its origin in the Firs Amendment of the United States Congtitution, operates
to bar Flantiff’ srequested discovery, completely independent of the churchautonomy doctrine. Leawood
Presbyteriancontinuesto maintainthat the nature of Plaintiff’ salleged employment discriminationimplicates
reigious matters, and thusisnot actionable under the church autonomy doctrine. It further maintains that
Haintiff’ s Title VII dlaim of employment discrimination filed againg her former employer is prohibited by
the “minigterid exception” regardiess of whether the nature of the aleged employment discrimination is
characterized as secular or rdligious.

. Discussion
A. Church Autonomy Doctrine
Based upon the same principles gpplied in the Court’ sMarch 9, 2004 Memorandum and Order,

the Court determines that the deposition questions Plaintiff seeks to compe Mr. Weekley to answer do

*Weekley Dep. Tr. 139, lines 3-9.
Weekley Dep. Tr. 153, lines 3-4.

"Weekley Dep. Tr. 154, lines 1-3.




not involve any “matters of faith, doctrine, church governance, and polity.”*2 Moreover, these questions
do not appear to seek answers “rooted in religious beliefs™®* Mr. Weekley testified that neither sexua
harassment nor sexua misconduct is encouraged by the Presbyterian Church, and that neither isabasic
tenet or part of the polity of the Presbyterian Church.4

The Court further determines that Leawood Presbyterian has failed to show that compelling Mr.
Weekley to answer the specific depogition questions at issue in this motion would pose any real danger to
Firg Amendment rdigious freedom--excessve government entanglement in rdigious affairs or in the
evaduationof rdigious bdiefs. Thediscovery sought does not gppear to intrude upon the spiritua functions
of Mr. Weekley or Leawood Presbyterian, nor does it require inquiry into intringcaly ecclesagtica
concerns. Furthermore, contrary to Leawood Presbyterian’ s contention, the Court finds no evidence that
compelingMr. Weekley to answer these questions would “chill” the rightsof Mr. Weekley or other church
officddsin the conduct of ther reigious affairsor would inhibit church parishioners from engaging fredy in
the practice of their religious beliefs and activities.

B. Ministerial Exception

Leawood Presbyterian aso contends that the “miniderid exception” operates to bar Pantiff's
requested discovery, completely independent of the church autonomy doctrine. It arguesthat under the
“minigerid exception,” it matters not whether the nature of the aleged employment discrimination was

secular or religious.

12Bryce v. Episcopal Church in the Diocese of Colo., 289 F.3d 648, 655 (10th Cir. 2002).
Bd.

“Weekley Dep. Tr. 138, lines 6-15.




The Court is cognizant of the court-created“ minigterid exception” that severa circuits have applied
to bar aminister’ s Title VIl daims againgt achurchemployer.’® The Court, however, finds that the issue
of whether the “miniderid exception” applies to bar Rantiff’s Title VII dam in this case, as raised by
Leawood Presbyterian in its response to Fantiff's Motion to Compel Discovery, would be more
gppropriately resolved by the Didrict Judge inthe Motionto Dismiss or for Summary Judgment (doc. 77)
currently pending before the Court. While Leawood Presbyterian argues its congtitutiona position with
force and at congderable length, its argument is addressed more as a dipositive issue of the case rather
than to the pending question of discovery.

Without deciding the issue of whether the “miniderid exception” would bar Plantiff’ s Title V11
dam, this Court must determine whether Leawood Presbyterian’s assertion of the “minigteria exception”
creates adiscovery privilege so that Mr. Weekley doesnot have to answer deposition questions relating
to the investigation of Plaintiff’ s dlegations of sexud harassment by a co-worker.

The Court holdsthat Leawood Presbyterian’s mere assertion of the “minigteria exception” asa
bar to Faintiff’'s Title VII dam does not create a per se discovery privilege asto protect Mr. Weekley
from testifying about his knowledge of what investigation was conducted regarding Plaintiff’s dams of
sexud harassment. Leawood Presbyterian has not cited any cases controlling onthis Court thet create or

recognize a discovery privilege based upon a church employer’ s assertion of the “minigterid exception”

1°See, e.g., McClurev. Salvation Army, 460 F.2d 553 (5th Cir. 1972); Rayburnv. General Conf.
of Seventh-Day Adventists 772 F.2d 1164 (4th Cir. 1985); EEOC v. Catholic Univ. of Am., 83 F.3d 455
(D.C. Cir.1996); Combsv. Central Texas Annual Conf. of United Methodist Church, 173 F.3d 343 (5th
Cir. 1999); Alicea-Hernandez v. Catholic Bishop of Chicago, 320 F.3d 698 (7th Cir. 2003). But see
Bollard v. California Province of the Soc’y of Jesus, 196 F.3d 940 (9th Cir. 1999).
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where the plaintiff-minister dleges she was subjected to a sexualy hostile work environment. The Court
declinesto create or recognize such a broad discovery privilege in this case.

Thisrduingisexpressy limited for purposes of discovery. This holding should not be construed as
aruling onthe potentidly digoostive issue of whether the “ministerid exception” would bar Plantiff’ sTitle
VIl damsinthiscase. That issue will be taken up in Leawood Presbyterian’s Motion to Dismiss or for
Summary Judgment (doc. 77), filed on April 1, 2004.

1. Clergy-Communicant Privilege Objections

At Mr. Weekley’'s depostion, Leawood Presbyterian aso objected to the questions on the
grounds that they violate the witness dergy-communicant privilege under K.S.A. 60-429 and federd
common law. In its response to the Motion to Compel Discovery, Leawood Presbyterian does not
reassert its privilege objection. The Court will therefore deem those objections abandoned and will
overrule them.®
IV.  Sanctions

Fantiff requests, pursuant to Federal Rule of Civil Procedure Rule 37(a), her expenses and
attorneys fees incurred in filing this Motion to Compel Discovery. Pursuant to Fed. R. Civ. P.
37(a)(4)(A), when amotion to compd is granted or the requested discovery is provided after the motion
to compe isfiled, “the court shall, after affording an opportunity to be heard, require the party . .. whose
conduct necessitated the motionor the party or attorney advising such conduct or both of them to pay to

the moving party the reasonable expenses incurred in making the motion including atorney’ s fees, unless

16 See Cotracom Commodity Trading Co. v. Seaboard Corp., 189 F.R.D. 655, 662 (D. Kan.
1999) (objections initidly raised but not relied uponresponseto a motion to compel are deemed abandoned).
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the court finds that . . . the opposing party’s. . . reponse or objection was substantially justified, or that
other circumstances make an award of expenses unjust.”*’

In this case, dthough the Court overrules Leawood Presbyterian’s objections to the deposition
guestions posed by Fantiff, the Court findsthat L eawood Presbyterianwassubgtantialy judtifiedinmaking
those objections and holds that an award of expenseswould be unjust. Plaintiff’ srequest for sanctionsis
therefore denied.

IT IS THEREFORE ORDERED THAT Haintiff’s Motion to Compd Discovery (doc. 74) is
granted. Leawood Presbyterian’ s objections based on the grounds that the questionsviolate the witness
and Leawood Presbyterian’ s Firss Amendment privilege under the United States Condtitutionand Section
7 of the Bill of Rights of the Kansas Condtitution, and the dergy-communicant privilege under K.S.A. 60-
429 and under federal commonlaw are hereby overruled. Upon reasonablenctice, L eawood Presbyterian
shdl produce witness Ky Weekley for the completion of his deposition and Mr. Weekley shall respond
to the deposition questions, induding reasonabl e follow-up questions, as set forthin this Memorandum and
Order.

ITISFURTHER ORDERED THAT the partiesshdl bear thar own expensesincurred in reation
to this Motion to Compel Discovery

IT1SSO ORDERED.

Dated in Kansas City, Kansas on this 28th day of April, 2004.

Fed. R. Civ. P. 37(a)(4)(A).




CC:

All counsd
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9 David J. Waxse

David J. Waxse
United States Magistrate Judge




